JERRY LEASE
| BLA 94- 650 Deci ded July 22, 1997

Appeal froma determnation of the Nevada Sate (fice, Bureau of Land
Managenent, declaring two lode mning clains null and void ab initio.
NVC 689718 and NVC 6897109.

Affirned.
1 Mning dains: Lands Subject To

Lode mining clains |ocated on land cl osed to mneral
entry were properly declared null and void ab initio.
Wiere land was explicitly wthdrawn fromentry by an
Act of (ongress, a mining clai nant may not establish
rights through a mning claimlocated after the
effective date of the statute.

APPEARANCES Gary D Babbitt, Esq., Boise, Idaho, for Jerry Lease.
(PN ON BY ADM N STRATI VE JUDE BURXK

Jerry Lease has appeal ed froma determnation of the Nevada Sate
Gfice, Bureau of Land Managenent (BLMor Bureau), issued on June 24, 1994,
that the CAL #1 and CAL #2 | ode mining cl ai ns, NMC 689718 and NMC 689719,
were null and void ab initio because the clains had been | ocated on | ands
"not open [to mineral entry] at the tine of |ocation."

Notices of |location for the subject clains were filed wth BLMon
Decenber 21, 1993. These notices aver that the two clains were | ocated on
Qtober 22 and 23, 1993, and are situated in T. 17 S, R 54 E, Munt
D ablo Meridian, Nve Qounty, Nevada. 1/ Maps depict the clains as wthin

1/ According to Lease, a claimcovering this land was initially |ocated
on Feb. 26, 1992. Wen it was discovered that this claimwas in conflict
wth other clains held by third parties, it was wthdrawn. These ot her
cl ai ns were subsequent|y deened abandoned and void for failure to

submt the annual rental fees required by the Departnent of the Interior
and Rel ated Agencies Appropriations Act for Hscal Year 1993, Pub. L.
No. 102-381, 106 Sat. 1378-79 (1992) and 43 CF. R § 3833.1-5. Lease
related that, upon notification that these prior clains had been deened
abandoned and voi d, notices of discovery were posted on Aug. 14, 1993
(CAL #1) and Gct. 2, 1993 (CAL #2). These two clains were then formal ly
| ocated as specified in the | ocation noti ces.
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sec. 7 of the identified towship. Uon receiving a mning plan of
operations for these clains, the US Forest Service alerted BLMto the
fact that these clains were located wthin the Munt Sirling area of the
Soring Mountai ns National Recreation Area. Based on this infornation, on
June 6, 1994, BLMinitially declared the subject clains null and void ab
initio, on the grounds that the | ands enconpassed therein "were segregated
effective April 26, 1989, pursuant to the National Forest and Public Lands
of Nevada Enhancenent Act of 1988." The Bureau, however, vacated this
deci sion on June 24, 1994, and declared the clains null and voi d because
the | ands described "were segregated on August 4, 1993, pursuant to the
Soring Mountai ns National Recreation Area [ SMNRA Act (P. L. 103-63),
wthdraw ng the lands fromall forns of entry, appropriation, or disposal
under the public land | ans."

In a Satenent of Reasons for Appeal (SR dated My 29, 1996, Lease
all eges that BLMhas msconstrued the SMNRA Act, arguing that, under
section 4(c), 107 Sat. 297, 16 US C 8§ 460hhh-2 (1994), its effectiveness
was contingent upon the filing by the Secretary of the Interior of a nap
depicting the lands wthin the SUNRAwth the Cormittee on Energy and
Natural Resources. Lease contends that, at the tine the clains were
| ocated, "the wthdrawal of the land fromthe Toi yabe National Forest
into the Soring Muntai n National Recreation area had not been effected”
because the wthdrawal "was not noted on the Master Title plat until
Aoril 8, 1994." (SR at 2.)

Lease asserts that the controlling rule in this instance is that
"W thdrawn | ands which are not wthdrawn effectively upon the passage of
the legislation do not becone wthdrawn until the wthdrawal is properly
noted on the land office records.” 1d. He therefore contends that the
| ands enconpassed by the subject mning clains were open to mneral entry
when | ocated and, as a result, BLMs decision is incorrect.

fn. 1 (continued)

In a submssion recei ved on Dec. 21, 1994, Lease suggested that the
presence of these previous clains showed that "there was no break in the
hol ding of these mning clains frombefore the Acts were passed to the
present.” Ve do not agree. To the extent that Lease attenpts to rely on
the previous clains of third parties, we note that his subsequent clai ns
were clearly relocations adverse to the original clains and he coul d assert
no benefits fromthe original locations. See generally, R Gl Tibbetts,
43 I BLA 210 (1979). To the extent that Lease purports to rely on the
| ocation which he and his partners nade on Feb. 26, 1992, we note that this
| ocation was voluntarily wthdrawn by the | ocators and cannot serve as the
basis of any right. Hnally, tothe extent that Lease relies on the
continued hol ding by himand his partners of the |ands enbraced by the
claim we note that the clainants coul d not assert rights under 30 US C
§ 38 (1994) since it is admtted that an adverse clai mexisted, see Lhited
Sates v. Wbb, 132 IBLA 152, 181 (1995), and further that, absent
location of aclaim norights inure to a discovery as agai nst the Uhited
Sates. See Belk v. Meagher, 104 US 279, 284 (1881).
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[1] Ve note, as aninitial observation, that it is well-established
that a mning claimlocated on land cl osed to | ocation and entry under the
mning lans is null and void ab initio. See Lucian B Vandegrift, 137 |BLA
308 (1997); Merrill G Menmott, 100 IBLA 44 (1987). The sol e question
presented by this appeal is whether the | ands on which the clains were
| ocated were open to mneral entry at the tine of location. V& believe the
answer is clearly in the negative.

Section 4 of the SMNRA Act, 16 US C 8§ 460hhh-2 (1994), provi des:

(a) In general

SQubject to valid existing rights, there is established the
Soring Mountai ns National Recreation Area in Nevada.

(b) Boundaries and nap

The Recreation Area shall consist of approximately 316, 000
acres of federally owed lands and interests therein in the
Toi yabe National Forest, as generally depicted on a nap entitled
"Soring Muntai n National Recreation Area--Proposed’, nunbered
NV-CH and dated August 2, 1992.

(c) Map filing

As soon as practicabl e after August 4, 1993, the Secretary
shall file a map of the Recreation Area wth the Cormttee on
Energy and Natural Resources of the Senate and the Committee on
Natural Resources of the House of Representati ves.

(d) Public inspection

The map shall be on file and availabl e for public inspection
inthe offices of the Chief of the Forest Service, Departnent of
Agricul ture.

(e) D screpanci es

In the case of any di screpancy between or anong the acreage
referred to in subsection (b) and the map described i n subsection
(b), the map described in subsection (b) shall control any
guestion concerni ng the boundaries of the Recreation Area.

Under section 8(a)(2) of the SWWNRA Act, 16 U S C 8§ 460hhh-6(a)(2) (1994),
all Federal lands included wthin the recreation area, wth certain
exceptions not involved herein, were wthdrawn, inter alia, fromall forns
of appropriation, entry, and patent under the mining | aws.

As noted above, Lease argues that the wthdrawal was not effective
upon passage of the Act because the establishnment of the SVNRA was

dependent upon the filing by the Secretary of the Interior of a nap
depi cting
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the area invol ved wth the responsi bl e Senate and House Conmittees. This
reading of the statute is in error in several respects.

Frst of all, we nust point out that the reference to "Secretary” in
section 4(c), 16 US C 8§ 460hhh-2(c) (1994), refers to the Secretary of
Agriculture, not the Secretary of the Interior. See 16 US C § 460hhh(3)
(1994). Mre fundanentally, it is clear fromsection 2(a) that the
establ i shnent of the SMNRA was effectuated by the adoption of the SVNRA Act
by Gongress and its signing by the President and was not dependent upon any
subsequent filing by the Secretary of Agriculture. Thus, section 2(a)
establ i shes the SMNRA  The lands included therein are fixed by the nap,
dated August 2, 1992, and referred to in section 2(b). |ndeed,
section 2(e) expressly notes that shoul d there be any di screpancy between
the acreage figure and the nap referenced in 2(b), that nap controls as to
the boundaries of the SMNRA The fact that section 2(c) requires the
filing of a nap wth the responsi bl e Senate and House conmittees has no
bearing under the SMNRA Act either on the establishnent of the SMNRA or in
delineating its boundari es.

It follows, therefore, that, upon the adoption by Gongress and signing
by the President of the SWWRA Act, all |ands depicted on the nap referenced
in section 2(b) were wthdrawn eo instante fromentry and | ocati on under
the mning |lans as provided by section 8(a)(2) of the Act. V& note that
Lease does not dispute that the |ands enbraced by the two clai ns i nvol ved
herein were shown to be wthin the S\NRA by that map. S nce the clains at
issue were not |ocated until after the enactnent of the SMNRA Act, they are
necessarily null and void ab initio.

Lease's reliance on the asserted failure of BLMto update the | and
office records is, inthis context, msplaced. Wile it is true that in
Alen L. Brannon, ., 53 IBLA 251, 252-53 (1981), the Board noted that
"[s]egregation of the [public] |ands becones effective on the date the
proposed wthdrawal is noted in the tract books or the official plats
nai ntained in the proper office," that case invol ved the segregative ef fect
accorded to an application for wthdranal of land. Were, as here, the
wthdrawal is effected by an Act of Qongress, the wthdrawal takes effect
upon the affixing of the President's signature, unless otherw se provided
by the Act. See Lutzenhiser v. Wall, 432 F.2d 328, 331 (9th dr. 1970).

Assuming, arguendo, that Lease is correct in his assertion that the
congressional wthdrawal was not officially noted on the naster title plat
(MP) until April 8, 1994, this would still nake no difference to the
out cone of the present appeal. Were Gongress has wthdrawn | and by a
legislative enactnent, the Act of Qongress, itself, gives notice to the
world of the wthdrawal. Afailure to note the MP or other public |and
records woul d nerely prevent application of the "notation rule" as an
i ndependent basis for preventing entries on the land. 2/ 1t woul d not,
however, vitiate the Gongressional wthdrawal which was effective
i ndependent fromany notation. Fomthe foregoing, it is clear that the
| ands enbraced wthin

2/ InGrnel J. MIntyre (Oh Judicial Renand), 67 |BLA 317, 326-27 (1982),
the Board di scussed the historical derivation of the "notati on" rul e:
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the Gal #1 and Gal #2 lode mining clains was not open to mneral entry on
Qtober 22 and 23, 1993, when the clai ns were | ocat ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, the decision appeal ed fromis
affirned.

Janes L. Burski
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

fn. 2 (continued)

"The basics of the rule were encapsul i zed in the early Departnental
decision Galifornia and Oegon Land G. v. Hilen and Hinnicut, 46 L.D 55
(1917). That case 1 nvol ved cancellation of patented entries by court
decree. The Gormissioner of the General Land Gfice had affirned a
deci sion of the Roseburg, Qegon, land office allow ng applications for
honest ead entry by Hil en and Hunnicut on the basis of settlenent prior to
the date that the restoration of the lands in the cancel ed entries was
noted on the record. 1In reversing the Conm ssioner's decision, the Hrst
Assi stant Secretary stat ed:

"'[T]he orderly admnistration of the land | aws forbids any departure
fromthe salutary rule that |and segregated fromthe public donai n, whet her
by patent, reservation, entry, selection, or otherwse, is not subject to
settlenent or any other formof appropriation until its restoration to the
publ ic donain is noted upon the records of the local land office." Id.
at 57."

The Departnent's reliance on the notation rule was expressly affirnmed in
Shiny Rock Mning Gorp. v. Hodel, 825 F.2d 216 (S9th dr. 1987).
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